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IN THE SUPREME COURT
OF THE STATE OF UTAH
PEOPLES FINANCE & THRIFT
CO., a Utah corporation, dba
PEOPLES FIRST THRIFT,
Plaintiff-Appellant,

vs.

Case No.
12518

SCOTT E. LANDES and GAE
LYNN LANDES,
Defend.ants-Respondents.

BRIEF OF APPELLANT
Peoples Finance and Thrift Company

STATEMENT OF THE NATURE
OF THE CASE
This is an action brought against the repondents,
Scott E. Landes and Gae Lynn Landes for payment of
the balance due on an installment sale agreement purchased by and assigned to appellant for valuable consideration.
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DISPOSITION IN THE LOWER COURT
After trial without a jury the court in a Memorandum Decision held that the plaintiff and appellant,
Peoples F""inance and Thrift Company, failed to prove
by a preponderance of the evidence that the defendants
and respondents had notice of the assignment of said installment sales agreement and that their return of the
goods to the assignor extinguished their liability, and,
accordingly, judgment was entered in favor of the defendants and against the plaintiffs; no cause of action.

RELIEF SOUGHT ON APPEAL
Appellant seeks to have the finding of the trial
court that the defendants had no notice of the assignment set aside as a matter of law and judgment entered
against the respondents and each of them, for the relief
prayed for in appellant's complaint.

STATEMENT OF FACTS
On the 26th day of June, 1969, the respondents
executed and delivered to Daynor Hair Fashions, an
installment sale agreement for the purchase of certain
new hair wigs, forms and a wig case, such wigs and hair
pieces to be originally styled for the sum of $384.40. The
total contract balance was to be paid in twenty-four
equal monthly installments of $16.00 each, commencing

2

on August 1, 1969, all payments to be made at the office
of Peoples First Thrift, Ogden, Utah. (Plaintiff's Exhibit A). All of the items described in said installment
sale agreements were delivered to the respondents by
Daynor Hair Fashions.
On the 11th day of July, 1969, Daynor Hair
Fashions assigned all right, title and interest in and to
said agreement for valuable consideration to the appellant. (R. 31)
On July 22, 1969, the respondent Gae Lynn Landes
returned said items and merchandise to Daynor Hair
Fashions and received a receipt therefor (Defendant's
Exhibit 1).
No payments were made by the respondents under
the terms of said agreement. (R. 1, 7)
On July 10th, 1969, the appellant sent a letter and
payment book to the respondents indicating the interest
of the appellant in said agreement, and subsequent thereto but prior to July 22, 1969 the respondent Gae Lynn
Landes had a discussion with her father concerning a
possible interest of the appellant in said agreement and
in addition a discussion with an employee of Daynor
Hair Fashions who advised the respondent Gae Lynn
Landes of the assignment of said agreement and that
the finance company was the appellant. (Tr. 4, 12 to 14)

ARGUMENT
THE TRIAL COURT ERRED AS A
OF LAW IN HOLDING THAT THE APPELLANT FAILED TO PROVE BY A PREPONDERANCE OF THE EVIDENCE THAT THE
RESPONDENTS HAD NOTICE OF THE ASSIGNMENT OF THE
SALES
AGREEMENT.
The trial court found: " ( 3) That on the 22nd day
of July 1969 and prior to defendants being informed of
or receiving any knowledge of the assignment aforesaid, defendants returned to said Daynor Hair Fashions
all of the items of property purchased by defendants
from said Daynor Hair Fashions and received a receipt
therefor." (Emphasis added). (R. 31)
The finding reached by the court was totally unsupported by the evidence. Appellant submits that a
review of the testimony of the respondent Gae Lynn
Landes shows as a matter of law that she had notice of
the assignment. On direct examination Mrs. Landes
testified as follows :
Q. On that day, did you know that this contract had
been assigned to Peoples First Finance and Thrift?

A. Yes, I would say I did.
Q. Well, how did you know it had been assigned on
that day?

A. The lady that sold the wigs to me, I believe, told
me it was Peoples First Thrift.
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Q. What did she tell you?

A. The day she sold the wigs.
Q. What did she tell you?

A. I asked her what finance company and everything, and she said it would be Peoples First Thrift.
Q. Did she say the contract had been assigned?

A. Yes.
Q. Sold by DayNor to Peoples First Thrift?

A. I never found out about that until weMR. EDMONDS: Well, your Honor, I object to
that, I think she has answered that question three times,
and he is trying to impeach his own witness.
THE COURT: Overruled.
Q. You can complete your answer.

A. I can't remember what it was.
MR. HANDY: Would you read it back, please?
(Portion of answer read by Reporter.)
A. Oh, two weeks later after I signed the contract
I went in when the girl that sold the wigs to me brought
that over to me. I found out the address and every place
I had to go to work, the address of DayN or to go have
my hair pieces checked, and I found out my credit did
go through with them.
Q. I don't think you answered the question there.
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My question is did you on that day, when you took the

wigs back, know that this contract had been sold to
Peoples First Finance and Thrift and that they owned
the contract?

A. Yes.
Q. The day you took the wigs back?

A. Yes, I did.
Q. You knew that then?

A. Yes, I did.
(Tr. 14-15)
On cross examination, l\irs. Landes further affirmed the fact that she knew of the assignment when
she testified as follows:
Q. Now, showing you Plaintiffs Exhibit A, you

have already indicated, have you not, that that is a correct and exact copy of the contract which you signed?

A. Yes.

Q. In fact, that is a copy that was given to you, is

it not?

A. Yes, it is.
Q. And let me ask you if this is your signature?

A. I can hardly even tell.
Q. On the maker line.

A. Yes, it is.
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Q. And you had a copy of this contract at all times
after the wigs were sold to you, did you not?
A. Yes, I did.

Q. Now, calling your attention to the paragraph
terms of payment, would you examine that please and
tell me what that document says, starting with the word
"and" where my finger is located?
A. And the remaining sums to be paid on the same
day of each month, all payments to be made at the office
of Peoples First Thrift.
Q. That agreement then tells you, does it not, to
make the payments at Peoples First Thrift?

A. Yes.
(Tr. 11-12)
On direct examination Mr. Landes testified of his
knowledge of the transaction as follows:
Q. Mr. Landes, I will show you what has been
marked for identification as Plaintiff's Exhibit A and
ask you if you are familiar with this contract?

A. Yes, uh-huh.

Q. Does your name appear on this contract?
A. Yeah, right down there, co-maker.
Q. 'Vhen did you sign this?

A. I am really not sure. It was-I was working
graYeyard and I came home at 8 :00 o'clock. I went to
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bed. And later on my wife come in and woke me up and
said I have got a job, and I have to buy some wigs to do
it, will you sign this? I was half asleep. I signed it.
Q. But you did sign it though?

A. Yes, I did sign it.
Q. Alright. Now at any time after you signed it, did
you learn that this contract had been sold to Peoples
First Finance and Thrift?

A. I didn't read the contract, so I didn't know, except for by word of mouth what my wife had told me.
Q. Well, did you receive a payment book?
A. Yes, we did receive a payment book.
(Tr. 16)
The foregoing testimony constitutes the evidence
on the issue of notice of the assignment. There is no other
evidence to support the conclusion that the respondents
did not receive notice of the assignments and the interest
of appellant. The respondent Gae Lynn Landes freely
admits that she had a discussion with her father concerning the wigs and the possibility that the appellant
would have an interest in the contract on the very day
the wigs were being returned. (Tr. 12-13) She further
admits that she read the installment sale agreement when
she signed it, and that she was generally familiar with
the business practices of some businesses to assign their
interest in contracts to finance companies. In fact, Mrs.
Landes testified that she asked an employee of Daynor
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Hair Fashions about the "finance company and everything" and was advised it would be the appellant. (Tr.
14)

The sole question at issue in this case is whether or
not the respondents had notice of an assignment of the
installment sale agreement and their answer to that question is clear when, on direct examination Mrs. Landes
testified as follows:
Q. I don't think you answered the question there.
l\ly question is did you on that day, when you took the
wigs back, know that this contract had been sold to
Peoples First Finance and Thrift and that they owned
the contract?

A. Yes.

Q. The day you took the wigs back?
A. Yes, I did.
Q. You knew that then?

A. Yes, I did.
(Tr. 15)
This Court has considered the question of the obligation of a debtor to honor an assignment in Cooper v.
Holder, 21 U 2d 40, 440 P. 2d 15 (1968), in a suit
brought by an assignee against a city, where the city had
ignored an assignment. The Court said:
". . . Once he (the creditor) had acquired the
right to receive the money, it was his prerogativ:e
to assign it to whomsoever he chose. When this
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has been done it is not essential that the debtor
agree to the arrangement. (citing 6 C.J.S. § 75,
p. 1127) Except under unusual circumstances
... when the obligor receives proper notice of the
assignment he must honor it."
Clearly, the findings of the Trial Court must have
substantial support in the evidence produced at trial.
Dansak v. Deluke, 12 U 2d 302, 366 P. 2d 67 (1961),
and Niemann v. Grand Central Market, Inc., 9 U 2d 46,
337 P.2d 424 ( 1959). In the instant case, no conclusion
other than that the respondents had notice of the assignment could be reached and as such, the return of the
items purchased to the seller did not effect nor discharge
their obligation to the appellant for the payment of the
amount due under the agreement.
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CONCLUSION
Appellant respectfully submits that the Court must
find that the Trial Court erred in concluding that appellant failed to prove by a preponderance of the evidence that respondents had notice of an assignment, as
the only evidence, and the admission of the debtors was
that they did have notice of said assignment and judgment should be entered against them for the relief prayed
for in appellant's complaint.
Respectfully submitted,
DRAPER, SANDACK &
SAPERSTEIN
By: D. M. DRAPER, JR.
CLARK W. SESSIONS
606 El Paso Natural Gas Building
Salt Lake City, Utah 84111
Attorneys for Appellant
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